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Boek M.C. MOJONAHHS BAP'EPIB HA LUNAXY KOHBEPMEHLJI EKONOMYHOI NONITUKU YKPATHU TA €C
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Statement of a problem. As one of today’s priori-
tized goals of Ukraine is establishing productive collab-
oration with EU there is a need in elaboration effective
mechanisms of policy convergence in all spheres. His-
torically environmental concerns have never been the
core priority in development of Ukraine. But nowadays
environmental challenges and actual political trends in
Ukraine force to pay a special attention to environmen-
tal area and view the problems of environmental policy
convergence of Ukraine with EU. Since the most com-
mon definition of policy convergence is «any increase
in the similarity between one or more characteristics
of a certain policy (e.g. policy objectives, policy instru-
ments, policy settings) across a given set of political ju-
risdictions (supranational institutions, states, regions,
local authorities) over a given period of time» [1], the
successful policy convergence can be achieved if an ef-
fective strategy is constructed. Thus, first of all it is
important to identify the initial problems of actual en-
vironmental legislation of Ukraine and reveal potential
legal, institutional and cost barriers that may prevent
effective convergence process and then taking into ac-
count international experience of other countries while
adapting to EU environmental policy to develop a set of
instruments for solving existing environmental prob-
lems and avoid potential barriers.

Analysis of recent research and publications. The
works of K. Holzinger, C. Knill, T. Sommerer [2],

S. Green, E. Turner [3] were devoted to an experience
of developed countries in the sphere of convergence of
national environmental policies with EU law. Domes-
tic factors of environmental policy convergence have
been investigated by A. Lenschow, D. Liefferink, J. Al-
brecht, S. Veenman [4]. The models of environmental
convergence in Europe have been studied by A. Jordan,
Wurzel R. K.W., Zito, A. [5]. Environmental policy as
an instrument of convergence Ukraine and EU has been
studied by T. Perga [6]. But it can be concluded that
there is a lack of literature considering potential barri-
ers of the environmental policy convergence process of
Ukraine with EU.

The aim of the article is to develop a set of instru-
ments to overcome weak gaps in environmental legisla-
tion of Ukraine and avoid potential barriers of environ-
mental policy convergence of Ukraine and EU.

The main material. The analysis of structural and
substantive compliance of Ukrainian environmental
legislation with EU law has shown that there are a lot
of weak places in Ukrainian legal acts [7-12]:

« lack of implementing regulations, procedures
and guidance. One of the most striking examples in
this context is the environmental impact assessment
process, which is based on the Soviet system of State
Environmental Reviews (SER). It has to be undertak-
en for almost all new industrial projects. This require-
ment puts a strain on administrative resources, in turn
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Table 1

Stakeholders, their roles and related challenges

Stakeholder

Role

Challenge

Politicians at national, region-
al and local levels of govern-
ment

Decision-making and op-
tion making

. Environment lacks importance and thereby «influence»
at the political level.
. Environment lacks «visionary» politicians to draw at-
tention and eventually support improvements.

Lack of clear set of external drivers for change;
. Lack of clear strategy and priorities.
. Lack of information to and awareness by politicians, of
long-term costs of inaction.
. Difficulty in being seen to «reduce» existing stan-
dards.

Legislators

Proposing and drafting
legislation

. Legislators lack knowledge of modern and integrated
approaches such as laid out in EU legislation.

. Legislators lack a clear «mandate» to converge.

. Legislators lack the political backing to «soften leg-

islation and standards that are too strict and generally not

complied with.

Regulatory authorities (per-
mitting and enforcement)

Permitting, monitoring
and enforcing implemen-
tation of environmental
regulations

. Regulatory authorities have no mandate to do other
than to adopt strict legislation and standards in force on proj-
ects.
. Lack of co-ordination between the different regulatory
authorities.

Monitoring and inspections are often weak and may not
produce data that reflect the reality.
. Personnel financial incentives may be in place to pro-
duce data that not reflect reality, given the general level of
salaries in this area.
. The judicial system is unable to prosecute violations
and set examples.

Implementing agencies at
national, regional and local
levels (waste management or
water treatment companies/
service providers)

Implementing, maintain-
ing and operating utility
services and facilities

Lacks often understanding of the real costs of service
provision and efficiency

The private sector (Public/Pri-
vate Partnership, joint-ven-
tures, suppliers, contractors

Providing know-how, ser-
vices and sometimes capi-
tal for planning, imple-
mentation, maintenance
and operation of utility
services and facilities

. Some utility services have been subjected to «easy»
take-overs by private operators.

. Decision-makers and civil servants could be targeted by
marketing of unproven technologies.

. The local consultancy market is undeveloped with at-
tention to theory rather than practice. Foreign consultants
are expensive and not adapting solutions to local conditions.

Industry

. Lack f funds for improvements.
. Lack of and uncertainty of business.

Lack of management skills/information systems. Many
enterprises operate utilizing old state performance standards.
. Shortage of local capacity with experience of imple-
menting cleaner production and waste minimization pro-
grams.

. Lack of local suppliers of plant and equipment.

Bureaucratic attitudes and management structures
within enterprises have been a barrier to rising awareness and
involving key stuff in an enterprise to give them ownership
of problems and solutions.

. Lack of respect for the rule of law and general careless
attitude to the environment

NGOs and organizations rep-
resenting particular interests

Opinion-making

. Often NGOs have a bad image with both government
and the public and are seen as opponents instead of potential
project partners.

. Some NGOs are too theoretical in their view on solu-
tions in environmental policy and management.

. Most NGOs lack real technical expertise.

. General lack of developed civil society.

The general public

Opinion-making

. Lacks awareness of the real issues and scale of prob-
lems.

. Lack of respect for the rule of law, values and general
careless attitude to the environment.

Financing institutes

Developing proj-
ects.
. Providing financing
and grants for projects

The comprehenswe «international planning concept»
apphed by IFIs is alien to decision-makers.

IFIs may require too high standards in implementation.

Lack of clear focus to reform.

Source [15; 16]
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reducing the effectiveness of the system, as each SER
receives less attention from the environmental gov-
ernment. Furthermore, different offices in the same
authority (water, emissions to air, soil) or sometimes
different authorities (technological safety, water ab-
straction,) are responsible for issuing permits for dif-
ferent activities and communication between them that
is often not effective enough or even poor. In these con-
ditions it becomes problematic to develop an integrat-
ed approach to regulation. The latter results in accent
being placed on pollution control rather than pollution
prevention. Finally, the fact that permits are usually
not available for public review, reduces the transparen-
cy of the regulatory process significantly and enhances
the spread of corruption;

+ unrealistic environmental quality standard set-
ting and the number of substances regulated. The stan-
dards apply stringent controls on lots of pollutants
without any acknowledgement of the practical concerns
or inability of meeting such standards. As a result, the
regulatory agencies can’t monitor or impose the full
range of standards. Besides, the regulated community
finds it technically unachievable or financially prohib-
itive to meet these standards, and furthermore is un-
willing to do so as they are perceived to be unjust and
burdensome;

+ the policy instruments are not focused on the
creation of incentives for the regulated community to
achieve better targets. It should be noted that there are
no any financial, fiscal, organizational incentives for
the economic agents for meeting environmental stan-
dards. As a result takes place a shadow documentation
representing incorrect data on environmental compli-
ance of production activity to national legislation;

+ legislation is often merely declarative and poorly
designed. It should be noted that the quantity of legal
acts in EU exceeds several times the analogous quan-
tity in Ukraine and additionally in most such acts in
EU there is significant number of annexes, compliance
with which is imperative. Besides, there is absent a
number of important sections in Ukrainian legislation,
such as: waste management, chemicals and genetical-

ly modified organisms, industrial pollution control and
risk management and others.

- legislation is too far removed from implementa-
tion goals. The problem is in absence appropriate mech-
anisms for achieving separate environmental goals,
provisions and norms sometimes are too generalized
and not directed to narrow needful aspects. As envi-
ronmental goal should correspond appropriate environ-
mental concerns, there is a need in elaboration such
environmental legislation that will be able not only to
solve the prioritized problems, but also be able to man-
age the appropriate monitoring, checking actual re-
sults according to stated objectives. Mechanisms for
environmental monitoring and reporting are extremely
weak. A main reason for the systems’ powerlessness is
the dispersal of functions between a range of different
agencies;

+ lack of public involvement in policy making and
legislative development — the public is not encouraged
to participate in the decision-making. The influence
of public on environmental decision-making is absent.
Thus, the Law «On regulation of urban development»
[13] doesn't realize compliance with the relevant le-
gal procedures by which public participation would
be determined in the decision-making on urban devel-
opment, that in turn eliminates the provisions of the
Aarhus Convention «On Access to Information, Public
Participation in decision-making and Access to Justice
in environmental Matters» [14].

« insufficient awareness due to a lack of publicity
and dissemination of the regulations that do exist. This
problem is significantly caused by lack of priority sta-
tus of environmental policy in the state policy system.

- overlap between laws, decrees and regulations, as
well as responsibilities of government agencies. This
gap is mostly caused by the absence of definite obliga-
tions for every separate agency.

+ weak institutional structures. This problem is
in fact that a great number of institutions engaged
in environmental monitoring creates inefficiencies (as
some data are collected more than once, and may not be
transportable across different agencies’ databases) and

Table 2

Potential legal barriers in the process of environmental policy convergence

Barrier

Characteristic

Divergences between dif-
ferent national laws

gence would be unsuccessful

Convergence can only be implemented successfully when divergences between different laws
have been resolved. It is not always clear which regulations apply in a definite case. Many
important sections of the legal framework need to be redefined and brought into line with
national legislation addressing to other fields. Without solving these conflicts, much conver-

Lack of clarity in the
delineation of responsibil-
ities or authority in the
laws

This barrier often makes implementation impractical. These institutional inconsistencies in the
legislation will have to be tackled for any convergence to be successful

Rare defining implement-
ing procedures by actual
legislation framework

It is mostly dependent on implementing regulations to have effect. Convergence needs to
spotlight, mainly, on the development of this secondary legislation, but within the environ-
mental framework legislation presently in place. Where there are clear gaps or inconsistencies
between the new rules and the framework legislation, the framework legislation may have to
change as well. The latter may be more complex and take more time

Convergence may cause
more legislative confusion

Where a choice is made to converge a part of the legislative frame towards EU directive, but
not all, this may cause more legislative confusion as to which rules apply

Inherited pollution and
standards

There can be identified the main difficulties in meeting EU-type environmental standards
which stemming from the history of the Soviet system which left (1) a legacy of historic pol-
lution and (2) a structure based on high standards which were unenforceable. The first puts
on a major cost burden for clean up and for setting quality objectives and the second creates a
political problem in adapting to more practical and enforceable standards

Lack of legal alternative

Effective enforcement often requires alternative to the legal system to make obligatory the
payment of fines on large companies who ignore regulations. Sometimes the legal systems re-
main insufficient to meet environmental enforcement needs

Source [17; 18]




Cepisi EKOHOMIYHI HaykK

reduces transparency and simplicity. It also contributes
to the complexity of adopting an integrated approach
to regulation as data may not be easy to gather and cu-
mulative impacts may go unrevealed.

When delving into environmental policy conver-
gence process, a group of potential barriers takes place,
such as institutional, legal and cost barriers. The char-
acteristic of barriers concerning the activity of differ-
ent institutional stakeholders is represented in table 1.

Thus, as can be seen from the table 1 it is rath-
er difficult to maintain a stable development in policy
convergence if not take into account the scale of poten-
tial challenges for different institutional stakeholders.

The potential legal barriers are represented in the
table 2.

The last group of mentioned above barriers concerns
the cost of environmental policy convergence. Imple-
mentation of stricter environmental legislation aims

TOWARDS OVERCOMING THE MAIN BARRIERS

Cost | | Legal | | Institutional

v

v

Control of the percentage of
objectives met in relation to the
percentage of investment

Constructing convergence tables
with focus on:

Administrative
restructuring based on an analysis of
functions and responsibilities

Using of an effective economic tools Obligations considered to be the Co-ordination mechanisms
main principles and features of the
directive |
Training

Obligations which are also of
relevance but are |
not the main principles and features

of the directive Additional staff and updated equipment

Consideration of

Obligations which are alternative
mechanisms for Increasing of budgets
harmonisation of the obligations

transboundary
environmental impacts in

Permits should include

— requirements for

lmegg;ggiifspoo Obligations not directly relevant to se!ﬁnonitgxringa
the convergence process reporting, and accident
notification as well as
promoting prevention of
Enhancing of public pollution,
participation SUCCESSFUL ENVIRONMENTAL waste minimisation and
and disclosure POLICY CONVERGENCE PROCESS — | efficient use of resources
including energy and

Requirement of mitigation
measures in the EIA

Ensuring that EIA
addresses all
environmental impacts
instead of merely
verifying compliance
with sector- and medium-
specific technical
standards

water

Making Permits available
for public review and

Focus on directives addressing
procedures,
general approaches and

institutional frameworks comment
such as framework directives |
The use of BATNEEC
(Best Available
Focus on fundamental Techniques

environmental legal
provisions instead of e.g.
technical requirements
for infrastructure

Not Entailing Excessive
Cost) for some large
facilities

Ensure that applications

. U?ing EtlJtGuidance don The appropriateness of a piece for permits contain
Implementation procedures ~ of EU legislation specified information
for the competent authority in relation to the level of
to review applications for W development |
development consent and aste management (economic, policy, institutions Permitting to steer away
environmental etc) . -
- ; from inflexible end-of
information . )
| pipe solutions
Water protection | L .
| | P Focus on legislation that is |
Diversification of the level | either horizontal or Better co-ordination
of assessment for - - deals with the industrial between permitting
different types of projects | Air protection | environment authorities
Using of EU directive
related to EIA Using of EU directives Prioritisation of national Using of EU directives
(environmental impact related to standards of: directives related to permitting
assessment

TOWARDS SOLVING THE MAIN ENVIRONMENTAL ISSUES

Figure 1. A set of instruments for successful environmental
policy convergences of Ukraine and EU
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at resource efficiency (production and consumption of
raw materials at lower rates) and the escaping from
pollution control. On the one hand this will require
additional production costs on society, consumers and
producers. On the other hand it can facilitate creation
of the new markets (new environmental oriented jobs,
environmental industries, recycling industry, train-
ing, etc.). Moreover, due to better environmental pro-
tection, all kinds of indirect payback flow to society
including health, water production costs, agriculture,
ecosystem benefits resource benefits, house prices,
fisheries, recreation, etec.

As for Ukraine there could be outlined such the
most considerable fields of investment costs:

1) industrial pollution control;

2) waste management;

3) waste water collection and treatment;

4) large combustion plants.

In all mentioned areas, large investments can be
predictable, but the economic consequences may be dif-
ferent: stricter standards for large combustion plants
will lead to higher costs of electricity production; in-
dustrial prevention and pollution control to higher pro-
duction costs; the large investments in public waste
water collection and treatment and waste management
will mainly serve, and be financed by citizens.

Thus, taking into account international experience
of other countries [3; 19-25] when adopting environ-
mental EU legislation the following set of organiza-
tional-and-economic instruments to overcome weak
gaps in environmental legislation of Ukraine and avoid
potential barriers of environmental policy convergence
of Ukraine and EU is proposed (figure 1).

Conclusions. Thus, there is a great potential for
Ukraine to use efficient set of instruments to overlap
the disadvantages in actual environmental legislation
by using appropriate EU policy instruments. It should
be noted that one of the most important points in poli-
cy convergence is permanent checking of gaps between
legislation of Ukraine and EU law and obtained results
of new policy instruments implementation. Also it
should be noted that effective elimination of potential
barriers facilitates constructing a good convergence
strategy that is another important key for the suc-
cessful result of any policy convergence. The further
research will be devoted to investigating methodology
of quantitative measurement of environmental policy
convergence results by using methods of economic and
mathematical analysis.
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